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Judicial Review in the Federal Courts: A How-To Guide

I. Introduction

Most litigation in Canada takes place in the provincial courts and the federal superior courts such as the Ontario Superior Court of Justice. However, there is a parallel system of justice, the Federal Courts system, which has statutory jurisdiction over certain matters.   The Federal Court and the Federal Court of Appeal, referred to here as the “Federal Courts”, have statutory jurisdiction over certain substantive matters within the constitutional jurisdiction of the Federal government, such as navigation and shipping, intellectual property and tax.  Sections 18 and 28 of the Federal Courts Act
 also define the jurisdiction of the Federal Courts to generally review the decisions of federal boards, commissions and other tribunals exercising jurisdiction or powers conferred by or under an Act of Parliament or pursuant to a federal Crown prerogative.
  Under the Canada Evidence Act
, certain matters relating to national security, defence and international relations must be decided in the Federal Court. This paper focuses on conducting judicial review of decisions made by federally-appointed administrative bodies.  Specifically, it will offer guidance to legal clinic practitioners seeking judicial review of administrative decisions in the Federal Courts. 

“Judicial Review,” or “JR,” occurs when a judge reviews a decision made by an administrative decision-maker; it is very similar to an appeal. Judges review decisions of administrative decision-makers only if a party applies for judicial review. The parties involved in the original decision will make written and/or oral arguments that the tribunal was right or wrong, and sometimes a representative of the tribunal itself will appear to defend the decision.  The judge conducting the review can either uphold the decision, send it back to the tribunal with instructions to reconsider, or (very rarely), substitute his or her own decision for that of the administrative decision-maker.

For Ontario lawyers, it is important to understand the significant procedural differences between judicial reviews conducted in Federal Court, and those conducted in Divisional Court.  This paper will provide an overview of the essential elements of all Canadian JRs while emphasizing the distinct characteristics of the Federal Courts process.  Part II of the paper addresses procedure – the steps to be followed and the forms to be completed when you are applying for judicial review in the Federal Courts.  Part III is about the substance of your JR application, with a focus on legal issues pertaining to the standard of review.  In conclusion, Part IV will offer some practice points which clinic advocates may find useful. 

Typical Clinic JR Matters Within Jurisdiction of Federal Courts 

Many of the tribunals which are reviewed by the federal courts (such as the Canadian Radio-television and Telecommunications Commission and the Competition Tribunal) are unlikely to generate clinic casework.  However, clinic advocates may well have cases decided by the following entities subject to judicial review in the Federal Courts.  The majority of these cases involve either income security or immigration and refugee matters, with a small number coming from other administrative bodies.  Decisions of the following bodies are reviewable by the Federal Court, except where it is noted that they are reviewable by the Federal Court of Appeal.

· Immigration and Refugee Board (“IRB”)

· Employment Insurance Tribunals (Employment Insurance Commission and Board of Referees decisions are reviewed by the Federal Court.  Decisions of Umpires are reviewed by the Federal Court of Appeal.)  

· Canadian Human Rights Commission 

· Canadian Human Rights Tribunal

· Pension Appeals Board (to the Federal Court of Appeal)

· Decision-makers under the Unjust Dismissal Provisions of the Canada Labour Code
· Canada Industrial Relations Board

· National Parole Board

· Veterans Review and Appeal Board

· Royal Canadian Mounted Police External Review Committee

II. Procedure

The Rules may be amended, so please confirm the information provided here.

1. General Procedure

Applying to the Federal Courts for judicial review is a relatively complex process. A clinic worker seeking JR of a tribunal decision may have to take over a dozen distinct steps before getting to court.  Reviews of immigration-related decisions proceed under a distinct procedure, described in Section 2.  The chart below describes the necessary steps for judicial review of decisions other than immigration-related decisions.  For Ontario lawyers, the most important difference between a judicial review brought in Divisional Court and one in Federal Court is the 30 day limitation period for commencing a Federal Court JR:

	Step
	Applicable Forms or Rules in the Federal Court Rules (FCR), or provisions in the Federal Court Act (FCA)
	Explanation

	Complete the Notice of Application 
	Form 301; FCA s. 18.2
	Given that the notice must be served and filed “within 30 days after the time the decision or order was first communicated” to the applicant, the form should be completed without delay.

	Payment of Fee to Registry
	FCR 19; Tariff A, paragraph 1(1)(d)

	Currently $50.

	Issuance of the Notice of Application 
	FCR 304(1)
	The document must be issued by a Federal Court Administrator.  Federal Court locations are available at http://www.cas-satj.gc.ca/offices/locations_e.php 

	Service of the Notice of Application
	FCR 127, FCR 304(1) 
	The Application must be served personally not only on the respondents, but also on the tribunal, on anyone else who participated in the tribunal’s decision, and on the Attorney-General of Canada.  R. 304(2) allows an application to the Court to resolve uncertainty regarding who is to be served.  For instructions on serving the Crown, see R. 133(1).

	File the Notice and Proof of Service
	FCR 304(3)
	File proof that you have completed the previous step with the Court within 10 days of doing so.  

	Request for Material In Possession (optional) 
	FCR 317 
	If necessary, you may file a request for relevant material held by the tribunal.  You may do so either with the application, or later. If you do it later, it must be served on all parties. 

	Tribunal response to Request for Material
	FCR 318
	Unless it objects to the request, the tribunal must produce the documents within 20 days of the previous step.  If it objects, it will indicate why in writing to all parties and to the Court  (R. 318(2)). The Court may then instruct the parties to make submissions regarding whether the documents should be produced (R. 318(3)), and make an order on the issue (R. 318(4)). 

	Respondent’s Notice of Appearance
	FCR 305, FORM 305 - Notice of Appearance - Application
	Any of the respondents served with the Notice of Application who wish to oppose the relief requested must complete, serve, and file this form within 10 days of the application.

	Service and Filing of  Applicant’s Supporting Affidavits and Documentary Exhibits


	FCR 306
	Must occur within 30 days of application issuance.

	Service and Filing of  Respondent’s Supporting Affidavits and Documentary Exhibits
	FCR 307
	Must occur within 30 days of service of applicant’s affidavits.

	Cross-examinations on affidavits


	FCR 308 
	Unless a different time period has been set, cross-examination on affidavits must be completed by all parties within 20 days after the filing of the respondent's affidavits

	Filing of Applicant's record 


	FCR 309
	Unless a different time period has been set, by 20 days after the cross-examinations the applicant must serve his or her record and file copies of it with the court.  If the application is to the Federal Court, three copies must be provided, and if it’s to the Federal Court of Appeal, five copies are required. For the contents of applicant's record, see R. 309(2).

	Filing of Respondent’s record 


	FCR 310
	Unless a different time period has been set, by 20 days after the previous step the respondent must serve his or her record and file copies of it with the court.  If the application is to the Federal Court, three copies must be provided, and if it’s to the Federal Court of Appeal, five copies are required. For the contents of respondent’s record, see R. 310(2).

	Preparation of record by the Administrator
	FCR 311
	In rare cases, the judge may, on a motion, order the Court Administrator to prepare a record on behalf of a party.  

	Additional Affidavits, Cross-Examination, or Supplementary Record materials.
	FCR 312
	May only occur with leave of the court. 

	Requisition for hearing 


	FCR 314, FORM 314 - Requisition for Hearing - Application
	Unless another deadline has been set, within 10 days after service of the respondent's record, the applicant must serve and file this form requesting a date for the oral hearing.  For the required contents, see R. 314(2). 

	Pre-hearing conference 


	FCR 315, Rules 258 to 267
	This only occurs if the Court so orders.

	Status review
	FCR 380(1)(b)
	This occurs if 180 days elapse after issuance of the application without a Requisition for Hearing having been filed.


R. 302 states that, unless a court orders otherwise, a JR application can only be brought for one decision at a time.  You must name as respondents anyone who would be “directly affected” by the order which you are seeking.
  If a relevant statute requires you to name some other entity as a respondent, you must also do so.  If there’s no one directly affected and no one required by a statute to be named, you should name the Attorney General of Canada. 

With the consent of the other parties, any of the time limits described above except that for the first notice of application can be extended for one half of the prescribed period.
  However, this can only be done once.  Subsequent extensions (or abridgements) of time can only be obtained via a motion to the Court.

2. Procedure: Immigration and Refugee Matters

Note that no JR of an IRB decision can be launched until all of the applicant’s internal rights of appeal (e.g. from the Immigration Division to the Immigration Appeal Division) have been exhausted. When the Federal Court does hear applications for judicial review of Immigration and Refugee Board matters, it uses a process which is substantially different and more elaborate than that described above.  The process has two stages – (i) the application for leave; and if leave is granted, (ii)  the judicial review itself.

a. IRB Judicial Review: Application for Leave

	Step
	Applicable Forms and provisions in the Immigration and Refugee Protection Act (IRPA) or the Federal Courts Immigration and Refugee Protection Rules. (FCIRP Rules)
	Explanation

	Complete Application for Leave to Seek JR
	 IRPA, s. 72; FCIRP Rule # 5; Form IR-1; Requesting extension of time: paragraph 72(2)(c) and Rule 6(1) 
	This must occur within 15 days of learning of the decision.

	Certified copy of Application for Leave to Respondent
	IRPA s. 72(2)(b) and 169(f) and Rules 4(2) and 7(1)
	Applicant must provide within 15 days of notification of the decision or order for a matter arising in Canada, or within 60 days for a matter arising outside Canada.  For most IRB decisions, this clock starts running on “the day on which the applicant is notified of or otherwise becomes aware of the matter.”

 However, if written reasons were provided, then the period starts running as soon as notice of the decision has been given and the reasons have been sent. (IRPA 169(f): “the period in which to apply for judicial review with respect to a decision of the Board is calculated from the giving of notice of the decision or from the sending of written reasons, whichever is later.”)



	Proof of service of previous item filed with court
	FCIRP Rule 7(2)
	Within 10 days of service. For details re service, see Rule 146.

	Pay required fee to the Registry
	FCIRP Rule 23
	Currently $50.

	Order from Court to Tribunal for Further Materials
	FCIRP Rules 14(2)-(4)
	This Rule describes what happens if the Court feels it needs further information from the original decision-maker.

	Respondent’s Notice of Appearance 
	Rule 8(1); Form IR-2 - Notice Of Appearance
	Must be served on the applicant and on the tribunal, then filed along with proof of service with the Court within 10 days of service of the application for leave.

	Tribunal's Decision and Reasons 


	Rule 9; Form IR-3
	This step is relevant if the applicant’s Application for Leave to Appeal indicated that written reasons from the Tribunal had not previously been received.  If so, the Federal Court Registry will send a letter to the tribunal in Form IR-3. If written reasons exist, the Tribunal must then promptly send them to the parties and the Registry.  The parties are deemed to have received them 10 days after they are mailed.  If no written reasons exist, the Tribunal must send notice of this fact.

	Perfecting the Application for Leave 


	FCIRP Rule 10
	If the applicant received written reasons before filing its application, the application must be perfected within 30 days of the filing. 

If the applicant received the reasons after filing, the application must be perfected within 30 days of receipt. 

If the tribunal has sent notice that the reasons do not exist, it must be perfected within 30 days of receipt of that notice. 

The written material which must be submitted, and the format of the submission, is described in IRPA Rules 10(2) and 12(1) and Federal Courts Rules 80 to 86 (re affidavits.)

	Respondent's Affidavits and Memorandum of Argument 


	FCIRP Rule 11 and 12(1).  Federal Courts Rules 80 to 86 are also applicable to affidavits.
	Within 30 days of the date of service of the applicant's record, the respondent must serve one or more affidavits and a memorandum of argument.  This document must then be filed with the Registry, along with proof of service.

The affidavits must be “confined to such evidence as the deponent could give if testifying as a witness before the Court.” (R. 12(1))

	Cross-Examination of a Deponent on an Affidavit
	FCIRP Rule 12(2)
	Cross-examination is not permitted at this stage unless the Federal Court orders otherwise.



	Reply Memorandum 


	FCIRP Rule 13
	The applicant may file this within 10 days of service of the respondent's memorandum.

	Disposition of Application for Leave 
	FCIRP Rule 14(1); IRPA s. 72(2)(d), 74(a)-(b)
	The parties do not attend or make oral arguments at this stage, unless the court orders otherwise. No appeal of a refusal of leave is allowed, nor are reasons usually provided.

This step can come before a Reply Memorandum has been filed if one of the parties fails to meet a deadline.

The time and place of the hearing is communicated with the decision granting leave.  The Judge chooses a time for the hearing between 30 and 90 days from the granting of leave, unless both parties consent to have it earlier.  

	Disposition of application for extension of time
	FCIRP Rule 6(2)
	If such an application is made, it is disposed of along with the application for leave.


b. IRB Judicial Review: After Leave has been Granted

	Step
	Applicable Forms and provisions in the Immigration and Refugee Protection Act (IRPA) or the FCIRP Rules.
	Explanation

	Retention of Material
	FCIRP Rule  16
	The material already filed is kept by the Registry and made available to the court during the hearing.   

	Obtaining  Tribunal's Record 
	FCIRP Rule 17
	The Tribunal must prepare and send certified copies of various documents to the parties and to the Registry.  These documents are described in IRPA Rule 17. 

	Hearing of Judicial Review  Application 


	
	At this stage, the parties make oral arguments.

	Disposition of  Application for Judicial Review 


	
	

	Appeal of JR Decision
	IRPA s. 74(d)
	Appeal to the Federal Court of Appeal is allowed only if the Federal Court judge who conducted the JR has certified and stated a “serious question of general importance” involved in the JR. 



	
	FCIRP Rule 18
	At the conclusion of the JR hearing, the parties have the opportunity to argue that questions should be certified in this way.  A list of certified questions is at http://cas-ncr-nter03.cas-satj.gc.ca/fct-cf/pdf/certified_questions_e.pdf

	
	Form IR-4; FCIRP Rule 23; FCIRP Rule 20(2); 
	The Notice of Appeal (Form IR-4) must be filed, along with the filing fee of $50.  It must be served on all  parties and filed. Proof of service must be filed within 15 days of the filing of the  notice of appeal. The general rules for appeals are in Part 6 of the Federal Courts Rules [Rule 4(1)].


3. Procedure: Interventions

Clinics may want to become involved in judicial reviews in which the applicant is not a client of the clinic. The Federal Court Rules allow for “interventions” in such circumstances. A motion to the court is necessary to become an intervener (see Part VII of the Federal Courts Act).  If this status is granted, Rule 109 is applicable to the intervener.

4. What is a Prothonotary?

Some judicial review applications may be subject to case management or other interlocutory rulings made by a “Prothonotary.”  Prothonotaries are judicial officers who play a role very similar to that of a Master in the Ontario Superior Court of Justice.  They may also make important decisions in the course of a judicial review, such as whether to strike an application for judicial review.  In a complicated case, or where the other side is not cooperating, you should consider whether you wish to apply for case management.

III. Substance

In this section, we will provide a general introduction to the Canadian law of judicial review, before identifying those elements which are unique to JR in the Federal Courts.  The paper will conclude with some practice points designed for clinic practitioners.

How much judicial deference will be paid to a given administrative decision on judicial revidw?  Administrative lawyers spend a great deal of time and effort trying to resolve this question. If your submissions convince the court that less deference is appropriate, then obtaining a successful outcome will be substantially easier.  The “standard of review” (how much judicial deference is paid and, conversely, how unreasonable the decision can be without being overturned) differs from decision-maker to decision-maker. For any one decision-maker, the standard will differ from case to case, depending on the issues involved.  

An administrative decision-maker will often have a “right to be wrong.”  In other words, a judge conducting a judicial review may find that the tribunal decision-maker made a mistake, or even made an “unreasonable” decision, but still decline to overturn that decision.  This is known as “judicial deference.”  The degree of judicial deference to be afforded to a decision will depend on the outcome of a “pragmatic and functional analysis”, discussed below.

1. The Pragmatic and Functional Approach: Four Factors

The appropriate standard of review is determined using a process called the “pragmatic and functional approach,” a process which has emerged over time in certain leading Supreme Court of Canada decisions.  Since Pushpanathan v. Canada (Minister of Citizenship and Immigration,
as more recently set out in Dr. Q. v. College of Physicians and Surgeons of British Columbia,
 the pragmatic and functional analysis requires an examination of four contextual factors to determine the appropriate standard of review.  The four factors, as discussed below, are:

-the statutory mechanism of review (the presence or absence of a privative clause or statutory right of appeal);

-the expertise of the tribunal relative to that of the reviewing court on the issue in question;

-the purpose of the legislation and the provision in particular; and

-the nature of the question (law, mixed fact and law, or fact).

Since the pragmatic and functional analysis is contextual, it cannot be said that every tribunal or administrative decision-maker has a single, established standard of review.  Thus, in every factum some attention must be paid to the standard of review in the context of your particular case.

The court will consider the four factors, some of which will favour judicial deference, and some of which will likely favour the court’s intervention.  After considering the four factors, the court will determine which of the three standards of review should be applied.  The three standards are:

- patent unreasonableness – greatest deference

-reasonableness simpliciter – moderate deference

-correctness – no deference.

Although a majority of the Supreme Court of Canada in the Via Rail
 case indicated that the first two standards are difficult to distinguish, and that there should be only two standards, at this time the more cautious view is to accept that there are three standards.

a. The Statutory Mechanism of Review  

The first factor in the pragmatic and functional analysis is the statutory mechanism of review (the presence or absence of a privative clause or statutory right of appeal).  A “privative clause” is a section in a statute which seeks to shield an administrative tribunal from judicial review. For example, decision-makers authorized by the unjust dismissal provisions of the Canada Labour Code, R.S.C. 1985, c. L-2 (“the Code”) are among the administrative decision-makers of whose decisions clinic staff might seek judicial review. Section 242 of the Code contains the following privative clause:
(1) Every order of an adjudicator appointed under subsection 242(1) is final and shall not be questioned or reviewed in any court. 

(2) No order shall be made, process entered or proceeding taken in any court, whether by way of injunction, certiorari, prohibition, quo warranto or otherwise, to question, review, prohibit or restrain an adjudicator in any proceedings of the adjudicator under section 242.
On their face, these sections suggest that an application for judicial review of these decision-makers is doomed before it even begins.  However, as noted above, the court is sometimes willing to disregard privative clauses like this one, depending on the other four factors in the pragmatic and functional analysis. However, the stronger the privative clause, the more deference is generally due.

The opposite of a privative clause is a legislative enactment that explicitly grants a right to seek judicial review or statutory appeal of a tribunal decision.  An example is found in the Immigration and Refugee Protection Act, 2001, c. 27 I-2.5, at s. 72(1): 

Judicial review by the Federal Court with respect to any matter — a decision, determination or order made, a measure taken or a question raised — under this Act is commenced by making an application for leave to the Court.

Such a clause indicates less deference, although just as a privative clause doesn’t preclude JR, this clause doesn’t mean that no judicial deference will be paid when the JR does occur.   A statute may be silent on the question of review – silence is neutral, and does not imply a high degree of deference.

c. Expertise of the Decision-Maker Relative to that of the Reviewing Court

The second factor in the pragmatic and functional analysis is the relative expertise of the reviewing court.  Given that the expertise of the administrative bodies is a key rationale for judicial deference, it is not surprising that the expertise of the particular tribunal in question comes under scrutiny.  Successfully casting doubt on the expertise of the decision-maker will point the court toward a less deferential standard of review.  However, this section of the PFA is not an invitation to launch ad hominem attacks on the dubious credentials or professional lapses of the individuals who made the tribunal decision.  

Rather, it is the expertise of the tribunal as an institution which is at issue.  In Dr. Q., the Supreme Court of Canada stated:

Greater deference will be called for only where the decision-making body is, in some way, more expert than the courts and the question under consideration is one that falls within the scope of this greater expertise.

“Relative expertise” may be demonstrated in a variety of ways, including the composition of an administrative body (for example, members must have expert qualifications, or play a role in policy development), or relative institutional expertise due to the repeated findings of fact in a distinct legislative context (e.g., human rights, professional discipline).

c.  Purpose of the Act and the Provision in Question

The degree of judicial deference is affected by the court’s perception of the legislature’s intention in drafting (i) the statute; and (ii) the provision in question.  Courts often take pains to distinguish between these two purposes, and you should consider doing likewise in your submissions.  One relevant issue in this branch of the pragmatic and functional analysis is whether “the purposes of the statute and of the decision-maker are conceived … primarily in terms of establishing rights as between parties,” or whether “delicate balancing between different constituencies
” is required by the tribunal.  As stated in the Dr. Q. case:

A statutory purpose that requires a tribunal to select from a range of remedial choices or administrative responses, is concerned with the protection of the public, engages policy issues, or involves the balancing of multiple sets of interests or considerations will demand greater deference from a reviewing court.

On the other hand, statutes that essentially seek to resolve disputes between two parties, that resemble the traditional judicial role, are generally subject to less deference.

d. The Nature of the Problem: Law and/or Fact? 

The final factor is the nature of the problem.  The reason why the standards of review applicable to the various federal tribunals cannot be laid out in chart format is that the standard shifts from case to case, depending on the nature of the problem.

A legal problem is usually characterized either as a matter of law, a matter of fact, or a matter of mixed fact and law.  Generally, findings of fact (particularly where the tribunal has heard oral evidence) are subject to great deference by the court.  By contrast, a matter of “general” law with broad application or of great precedential importance, as opposed to a narrow legal issue in an area of the tribunal’s core competence, will be subject to less deference. 

A question of “mixed fact and law,” means that the tribunal determined whether or not certain facts satisfied a legal test.  The closer a question is to the “question of fact” end of the spectrum, the more deference it is likely to produce; the question will be entitled to less deference if it is law-intensive.  

2. Outcome: Three Standards (or Maybe Two?)

The court, after weighing each of these four factors, will apply one of the three standards of review.  Least deferential is the “correctness” standard, under which the court will reverse or return for reconsideration any decision that is not correct.  “Correctness” is the most advantageous standard of review for the applicant. 

The intermediate standard is “reasonableness simpliciter,” which means that the decision will not be overturned unless it is unreasonable, in that it is not supported by any reasons that can withstand a somewhat probing examination.  The most deferential is “patent unreasonableness.” According to one judge, a decision must “almost border on the absurd
” before it will be overturned on a patent unreasonableness standard.  The precise difference between the latter two standards is vague at best, but irrelevant for the average practitioner.  Your client will always be well served if you begin your written argument by arguing for the lowest amount of deference which you feel is consistent with the case law. 

It is important to know that a majority of the Supreme Court of Canada in the Via Rail
 case indicated that given the difficulties in distinguishing between a “patently unreasonable” and an “unreasonable” decision, there should be only two standards.  The majority referred to a “demonstrably unreasonable” decision.   However, this is an area of great fluidity, and for the time being at least, the more cautious view is to accept that there are three standards.

3. Denials of Procedural Fairness 

Often, judicial review will be sought due to an alleged denial of procedural justice by the tribunal. In such cases, the controversy generally does not pertain to the substance of the decision, but rather to the process the tribunal used in reaching it or the way it treated the individual during the process. For example, a clinic worker might argue that his or her client was denied a fair hearing by the Canadian Human Rights Tribunal because insufficient time was allowed to make oral submissions. There are two main areas of procedural fairness:  the right to a hearing (which raises issues such as notice, disclosure, right to counsel, conduct of oral hearings and reasons), and the rule against bias (which raises issues such as tribunal independence, impartiality and reasonable apprehension of bias) For a court conducting judicial review, determining the content of procedural fairness applicable in the circumstances can be a complex and challenging task.  

It is important to note that federal administrative agencies are not subject to any procedural code such as Ontario’s Statutory Powers and Procedure Act, R.S.O. 1990, c. S.22.  Thus, the common law interpretation of procedural fairness requirements is critical. 

Once the content of the duty of fairness applicable in the circumstances is identified, judicial deference is not generally afforded.  In other words, if you can convince the court that a duty of procedural fairness was breached by the tribunal, you need not worry that the standard of review outcome of the pragmatic and functional approach analysis will allow the decision to stand nonetheless.

In seeking to establish that procedural fairness was denied, the starting point for any analysis is Baker v. Canada (Minister of Citizenship and Immigration).
  The five Baker factors indicate the content of procedural fairness to be afforded in given circumstances.  These factors are:

1.
the nature of the decision being made and the process followed in making it;

2.
the nature of the statutory scheme;

3.
the importance of the decision to the individual affected;

4.
the legitimate expectations of the person challenging the decision; and

5.
the choice of procedures made by the agency itself, and its institutional constraints.

Not all administrative decision-makers are subject to procedural fairness.  In particular, there is a realm of “legislative and general decision-making” in which no duties will be found.

4. Specific Federal Court Considerations

Section 18 of the Federal Courts Act is directly applicable to federal judicial review, and reference should be made to it in your submissions.  In particular, s. 18(4) lays out the “grounds of review,” a list of findings which are a legitimate basis for the court to overturn an administrative decision. For example, s. 18(4)(d) allows interference if the tribunal “based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it.”  This phrase should be read as a complement to, not a replacement for, the “nature of the problem” analysis which is the fourth branch of the PFA.
 

For comprehensive information about the standard of review used by the Federal Court for many of the tribunals mentioned above, please refer to Blais, Marie-Hélène et al., The Standards of Review of Federal Administrative Tribunals, 2005 ed. (Toronto: LexisNexis Butterworths, 2004).

IV. Practice Points 

· It is important to act quickly in submitting initial documents, and to pay close attention to the deadlines in the rules.  For example, the clock can start running on IRB judicial reviews as soon as a decision is “sent” to the applicant, regardless of how long it takes to arrive through the mail.  Completing these initial documents need not be time-consuming; there is an opportunity to make more comprehensive submissions later.

· Always request the tribunal’s reasons.  These may yield additional targets for your attack, and under the Federal Court Rules doing so also extends the time you have to perfect your documents.

· Attention must be paid to evidence.  It is important that evidence be adduced before the administrative decision-maker to support a case on judicial review – therefore, think about the four pragmatic and functional analysis questions, and the five Baker factors, when the first level decision is made.  Try to have as complete a record as possible at the time the initial decision is made.

· When drafting your written argument, do not assume that the reviewing court will be intimately familiar with the statutory regime in question.  Summarize the statutory scheme in your written submissions.  This information will also help support your submissions on the standard of review, since the statutory scheme is an important part of the pragmatic and functional analysis.

· As noted above, the formal grounds of review for federal JRs are laid out in s. 18.1(4) of the Federal Courts Act.  Although the substance of your argument should rely more heavily on the common law than it does on these provisions, it is important to cite them in the Notice of Application.  Some practitioners briefly mention even those items in s.18.1(4) which do not appear to be viable at the time of initial drafting.  This keeps open the option of introducing under these headings facts and arguments discovered subsequent to the notice of application.
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